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Foreword by Art Basel

In 2023, the Chinese art market, constrained for several years due to COVID-19 restrictions,
overtook the UK to become the second-largest market globally. Elsewhere, high inflation,
economic volatility, and divisive conflicts in the Middle East and Ukraine cast a pall on
activity as fairs, auctions, and exhibition calendars reared back to pre-pandemic norms.
The eighth edition of our landmark report, The Art Basel and UBS Global Art Market Report,
authored by Dr. Clare McAndrew, Founder of Arts Economics and published in partnership
with UBS, sheds light on these complex developments as it reveals decisive trends and
emergent tendencies within the global art business.

The art market contracted last year after two consecutive years of growth, falling by 4% to
an estimated $65 billion. This decline spanned both dealer and auction sectors, as sellers
and buyers adjusted to evolving market conditions. Although down year-on-year, the
market nevertheless remained above its pre-pandemic level of $64.4 billion, and fears of a
broader correction in the fourth quarter were averted owing to resilience in the November
marquee auctions in New York and a strong sequence of fall fairs, including Art Basel’s
second edition in Paris and the Miami Beach mainstay in December.

The volume of sales increased in 2023, albeit principally at lower levels. Concomitantly,
average sales for smaller dealers with a turnover of less than $500,000 expanded by 11%.

In a sharp reversal of recent trends, the high end of the market, which has been driving sales
since 2020, contracted in 2023, with the largest dealers with turnovers of over $10 million
reporting average declines of 7% by value. These tendencies were reflected qualitatively as
well, with a softening of frenzied speculative buying and more value- and quality-conscious
collectors setting the pace.

Online sales also had a strong year, up by 7%, now accounting for a total of $11.8 billion,
or 18% of the market - bringing the digital component of the art market in line with other
industries. This underlines how this segment of the art business is maturing, with dealer’s
own websites being the preferred outlets for collectors to make their purchases.

High-net-worth collectors - surveyed last year by Arts Economics in collaboration with UBS

- are looking positively into 2024, with 77% of HNW collectors remaining optimistic about
the market.

11
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2024 will mark several highlights for Art Basel, including a return to a full-sized edition of our
Hong Kong fair; exciting changes at our flagship Swiss edition, with new concepts and curators;
a milestone expansion of our Parisian fair, as we occupy our new home in the renovated Grand
Palais; and a first year in Miami Beach under new executive leadership. In line with this, art
fairs remain the greatest source of new buyers for galleries - underscoring the central role
that fairs play in driving the market, and the immense responsibility we have as fair organizers
in staging the highest quality and most ambitious events possible in today’s fast-evolving
landscape.

On behalf of Art Basel, | would like to thank Dr. Clare McAndrew once again for her
extraordinary efforts in putting together this industry-leading study, as well as our
counterparts at UBS who have been exemplary partners and whose vital contributions
continue to grow year by year. Lastly, an earnest thanks to the gallerists, art market
professionals, and our global team, whose contributions make all of this possible.

Noah Horowitz
CEO, Art Basel
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Foreword by UBS

The year 2023 saw the art market evolve against a backdrop of war, inflation, conflicting
economic signals, and shifting consumer spending patterns, with notable variations across
segments and geographies. But supported by financial markets and the enduring allure of
art, it proved to be a year of remarkable resilience.

After two years of growth, sales in the art market eased 4% in 2023 to an estimated $65
billion, due in part to slower turnover at the high end of the market. But sales remained
above pre-pandemic levels, due partly to continued growth in online sales, now
representing 18% of turnover, almost double pre-pandemic levels. Digital innovations
for viewing and buying art across web-based and mobile tools, as well as heightened
engagement by galleries, auction houses, dealers, and collectors, point to the increasing
importance of the digital sphere in generating new opportunities.

The Chinese market rallied against the overall trend to unseat the UK as the second-largest
market. Activity surged as post-lockdown buyers snapped up backlogged auction inventories
and as Hong Kong’s major fairs and exhibitions returned to full-scale programming. Sales in
China increased by an astonishing 9% to an estimated $12.2 billion for the year.

Resilience remains the dominant sentiment as we head into 2024. The strength of

financial markets, expected declines in interest rates, and weakening inflation offer hope.
Consumers themselves are also shifting away from goods purchases and toward ‘having fun’
- namely consuming experiences and services centered on entertainment, leisure travel,
and socializing. That bodes well for the art market. Significant numbers of new, young and
ambitious collectors are entering the market, particularly in China, with events like art fairs
forming a pipeline of business for dealers and gallerists.

Dealers and auction houses maintain a cautiously optimistic outlook for 2024, with over

a third expecting sales growth. Only 16% of dealers predict a decline and a mere 4% of
auction house respondents forecast a drop in auction sales. The composition and location
of growth in the global art market continues to change but art’s long-term attraction as
both a collectible and a medium of cultural expression remains a constant.

We are proud that UBS has been the Lead Partner of Art Basel for 30 years, marking our

commitment to artists, collectors, and the world of art. Going even further, we have also
co-presented art market trends and insights since 2017, leveraging our position as a global

13
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leader in financial research and analysis. We hope that this publication serves as a valuable
guide to the art market today.

Christl Novakovic

Head UBS Global Wealth Management EMEA
Chair of The UBS Art Board

UBS, Global Lead Partner of Art Basel
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Key Findings

1. Following two years of growth, sales in the art market slowed in 2023, falling by 4%
year-on-year to an estimated $65 billion. Against a backdrop of high interest rates,
inflation, and political instability, sales were thinner at the top end of the market,
and the performance of some of the major art markets diverged. Although they were
down year-on-year, values remained above the pre-pandemic 2019 level of $64.4 billion.

2. Despite the fall in value, the volume of transactions grew in 2023, increasing to
39.4 million (up by 4% on 2022), with the uplift driven by the relative buoyancy of
transactions at lower price levels for both dealers and auction houses, and the pullback
being mainly at the high end, where volumes tended to be lower.

3. Both public auction and dealer sales decreased in 2023, although the decline in auctions
was more severe, falling by 7% versus a 3% drop in dealer sales, and saved from a deeper
contraction through the injection of postponed 2022 sales in China early in the year.
Private sales at auction houses went against the declining trend, increasing by 2%
year-on-year.

4, The US maintained its position as the leading market worldwide, accounting for 42%
of sales by value, down by 3% year-on-year. China, including Mainland China and Hong
Kong, became the second-largest global art market, with its share rising to 19%, while
the UK fell back to third place with a share of 17%. France remained in a stable fourth
position at 7%.

5. After a robust recovery to reach a record high of $30.2 billion in 2022, the US market
declined by 10% to $27.2 billion in 2023. The US remained the key center worldwide
for sales of the highest-priced works of art, and while 2022 was a record year for
high-end auction sales, the decline in 2023 reflected thinner trading at the top,
leaving the market just below its level in 2019.

17



INDEX 1 INTRODUCTION 1. THE ART MARKET 2. DEALERS 3. AUCTIONS 4. OUTLOOK

6.

10.

Sales in China rallied against the declining trend, increasing by 9% to an estimated
512.2 billion. As the economy reopened in January 2023 following strict COVID-related
lockdowns in 2022, there was a surge of activity in the art market in the first half of the
year, with postponed auction inventories sold to enthusiastic post-lockdown buyers,
while Hong Kong’s major fairs and exhibitions returned to their full-scale programs.
The second half of the year was considerably slower, with projections of weaker
economic growth and a persistent real estate slump weighing on demand and
indicating that some of the outperformance in 2023 may have been driven by the
unigue reopening context.

After showing much resilience to intense economic and political pressures in 2021

and 2022, sales in the UK market fell by 8% to $10.9 billion in 2023. The UK is a key hub
globally and within Europe for sales of the highest-priced works, and as these thinned
out and imports of art to the UK declined, the market fell to 11% below its pre-pandemic
level ($12.2 billion in 2019).

Following a strong recovery, with sales growth of 62% over 2021 and 2022, sales in the
French market fell by 7% in 2023 to $4.6 billion, although remaining just above their
level in 2019. There was mixed performance in the rest of Europe, and sales in the EU
fell by 2% to an estimated $8.6 billion.

Online sales continued to grow despite the downturn in the market, reaching an
estimated $11.8 billion in 2023, a rise of 7% from 2022. Although down from a peak in
2021 of $13.3 billion, sales remained almost double the level of 2019 or any year before
that, and accounted for 18% of the market’s total turnover.

While there were many examples of transactions at high prices in online-only sales,
the tendency for the most expensive works to be predominantly sold offline remained.
Data from the fine art auction sector in 2023 showed that, like offline, the vast

majority (over 95%) of transactions in online-only auctions were for prices of less than
$50,000. However, unlike offline sales which were heavily dominated by value in the

S1 million-plus segment, 58% of the value of the online-only fine art auction market in
2023 was sales at prices of less than $50,000 and over 85% was works sold for less than
$250,000.

18
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11.

From a peak of $2.9 billion in 2021, sales of art-related NFTs on NFT platforms outside
the art market have declined for two years, reaching $1.2 billion in 2023, down by 51%
year-on-year but still over 60 times the size of the market in 2020 (520 million). After
outperforming art in 2022 to peak at almost $18 billion, the collectibles segment also
saw a large fall in sales in 2023 to $6.3 billion, down by 64% year-on-year, with much of
the purely speculative activity which has dominated these platforms losing momentum.
Collectibles still made up the dominant share of sales by value, accounting for 84% of
these two segments versus 16% for art-related NFTs.

19
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1.1 Overview of Global Sales

Following two years of growth, sales in the art market slowed in 2023. A backdrop of
increasing interest rates, stubbornly high inflation, wars, and political instability filtered
down into more selective and cautious buying at the high end of the market, which

had been pivotal to the revival of sales after the COVID-19 pandemic in 2021 and 2022.

A divergence in the performance in some of the largest markets created a more stable
trajectory, but global sales still fell by 4% year-on-year to an estimated $65 billion.

During the uniquely challenging operating context of the global pandemic in 2020,
worldwide sales of art and antiques fell by 22% to $50.3 billion, their lowest point since

the global financial crisis in 2009. The market recovered quickly in 2021, buoyed by strong
post-lockdown demand, the return of live exhibitions and events, and healthy supply at the
high end of the market. By the end of 2021, sales had reached $65.9 billion, an increase of
31% year-on-year, bringing the market higher than its pre-pandemic level in 2019. In 2022,
growth continued, but at a slower and more uneven pace as regions and segments

of the market began to diverge. The US market experienced one of the strongest recoveries
up to this point, leading the major markets in terms of post-pandemic sales increases, while
in China, continued lockdowns during 2022 stalled sales in the region, creating a negative
counterpoint to global growth. Performance of market segments also differed, with the
highest end of the market continuing to be the driver for growth, with many record sales
during the year, while other parts of the market were flat or declining.

In 2023, however, some of these key trends significantly changed direction. Regionally,

sales slowed in the US and UK markets, which are home to some of the highest-priced sales
worldwide, creating a drag on growth. In contrast, China was the only major market to show
an uptick in value, as inventories from cancelled sales in the 2022 autumn auction season
were sold in the first half of the year to eager post-lockdown buyers. Also, while there were
still several notable multimillion-dollar sales worldwide during the year, the high end of the
market was one of the weakest segments in terms of year-on-year growth in 2023, with
lower-value sales showing more positive performance in both the auction and dealer
sectors. Just as in 2022, continuing divergence in performance between regions and
segments created more muted changes in sales figures, although reversing their direction
versus the previous year. Nonetheless, while the decline in 2023 brought sales to a
three-year low, values still remained 1% above the level the market had reached before

the pandemic in 2019 (564.4 billion).

20
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Despite the fall in value, the volume of transactions grew year-on-year, increasing to 39.4
million (up by 4% on 2022). Transactions had fallen sharply by an estimated 23% to 31.4
million in 2020 during the pandemic, but increased by 19% in 2021, and again marginally

by 1% in 2022 to 37.8 million. The uplift in 2023 was due to the relative buoyancy in the
volume of transactions at lower price levels, for both dealers and auction houses. This again
differentiates the performance of the market from some other slowdowns in previous years,
when there tended to be fewer sales, with those at lower levels taking the brunt of the
decline as risk-averse buyers reverted to the high end or the often cited ‘flight to quality’.

In 2023, however, the figures imply that some buyers were still keen to participate at lower
levels, with the pullback being directed at the high end where volumes tended to be lower.

Figure 1.1 Sales in the Global Art Market 2009-2023
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Figure 1.2 Annual Growth in Sales by Value in the Global Art Market 2009-2023
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Rapidly escalating inflation and other economic concerns in different regions over the

last two years have directly impacted the available discretionary income and subsequent
spending for many collectors. Even for high-net-worth (HNW) collectors, who may have
been less impacted by cost-of-living hikes, concerns over wealth creation and its stability
affected their willingness to make discretionary purchases and sales, while volatile social
and political issues weighed on sentiment and distracted their focus from their collections.

The rise in interest rates during 2023 led to much debate regarding the trickle-down effects
on the art market and sales. On the one hand, some artists’ markets are less correlated with
financial markets and can often be less affected by inflation and higher interest rates, which
can make art attractive during uncertain periods. However, the significant and increasing
proportion of HNW collectors that use credit or lending to make purchases for their
collections were also likely to factor in the effects of increasing rates on the directs costs

for purchasing. Higher interest rates imply a higher opportunity cost for holding art,
through forgoing a higher inflation-adjusted return on savings and investing money in

art collections instead.!

1 See Spaenjers, C. (2023) ‘Art Investing in Times of Inflation’, in Arts Economics (2023)
A Survey of Global Collecting in 2023, An Art Basel and UBS Report. Available at
theartmarket.artbasel.com. 22
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Inflation and interest rates also had considerable implications for those operating within
the art trade. Regardless of sales performance in 2023, the majority of feedback from
research conducted in the market, particularly from the dealer sector, was that it had
been a significantly more challenging year in terms of operating costs, with inflation

in logistics, travel, rent, and other key areas creating a tighter year for profitability.

Sales performance varied between the auction houses and dealers (with the latter
covering both the primary and secondary markets). As noted in previous reports, in
less certain economic and political contexts, private sales, whether through auction
houses or dealers, have often outperformed public auctions as sellers hold back and
those that choose to or are forced to sell often prefer private transactions, keeping
details and levels of demand out of public record. In buoyant markets, vendors are
more enticed to sell publicly with the chance of higher-than-anticipated returns.

During the pandemic in 2020, both dealer and public auction sales saw double-digit
declines, although private sales by auction houses rose by over 40%. In 2021, as the market
recovered and the outlook became more positive, sales advanced across the board, but
auction sales showed the strongest increase year-on-year, advancing by just over 50%
versus an uplift of less than half that amount for dealers (18%). In 2022, political and
economic trends such as the war in Ukraine, rapidly increasing inflation rates, China’s
COVID-19 lockdowns, and looming recessions in other major markets started to weigh

on sentiment, and buying became somewhat thinner and focused on the high end, with
wealthy buyers anchoring on works by the most established artists who they perceived
were lower risk and greater stores of value. This sufficed to keep sales relatively stable,
with growth in the dealer and private sectors offset by stagnation at public auctions, where
the $10 million-plus segment was the only part of the market with a positive trajectory.

In 2023, both public auction and dealer sales
decreased, although the decline in auctions was
more severe, falling by 7% versus a 3% drop in
dealer sales

In 2023, both public auction and dealer sales decreased, although once again, the decline

in auctions was more severe, falling by 7% (versus a 3% drop in dealer sales) and saved from
a deeper contraction through the injection of postponed 2022 sales in China early in the
year. Private sales at auction houses went against the declining trend, increasing by 2%
year-on-year.
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Combining all sales of auction houses (both private and public), the auction sector
accounted for 45% of sales by value, stable compared to 2022, while dealers and galleries
(including all online and offline retail sales of art and antiques in the primary and
secondary markets) were at 55%. As always, the division between public and private
sales varied widely between different regions and sectors. A detailed analysis of the
dealer and gallery sector based on surveys and other research in 2023 is given in Chapter
2, while Chapter 3 examines the auction sector, focusing on sales at public auctions.

IMAGE Pepon Osorio, image courtesy of Art Basel 24
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1.2 Regional Market Performance

One of the reasons for the more muted trajectories of the last two years has been
differences in the performance of sales in some of the major global art markets. Despite
varying performance, the three largest art markets - the US, China, and the UK - continued
to account for the majority of sales by value in 2023, although their combined share fell by
3% year-on-year to 7/7/%.

Figure 1.3 Global Art Market Share by Value in 20232
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2 Percentages presented throughout the report are rounded and reported to their nearest integer
(apart from those less than 0.5%). In some cases, therefore, the integers in charts do not
sum to 100% (but sum to 99% or 101%) due to rounding. 25
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Figure 1.4 Global Art Market Share by Value of the US, UK, and China 2013-2023
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The US maintained its position as the leading market worldwide, accounting for 42% of
sales by value, down by 3% year-on-year. Following a 25% fall in sales during the pandemic
in 2020, the US saw a robust recovery, with values increasing by 44% over 2021 and 2022
to reach a record high of $30.2 billion. This increase was supported by buoyant demand,
particularly at the high end of the market, from local and international HNW collectors,
with the US remaining the key center worldwide for sales of the highest-priced works. In
2022, these included the headline-grabbing $1.6 billion Paul Allen sale at Christie’s in New
York, the largest total figure for a sale in the market’s history, and six works of art sold for
over $100 million at auctions, all in New York. However, in 2023, as sales were thinner at
the top, the US market lost value, with a decline of 10% year-on-year to $27.2 billion.

Despite this slowdown in 2023, the US has been one of the strongest performing markets
of the past 20 years and has helped drive the recovery of global sales both following the
recent contraction in 2020, as well as after the global financial crisis in 2009. Although
the decline left the US market just below its level of 2019, it has grown by almost one
third in value in the 10 years since 2013. The market continues to be driven by its position
as the main global hub for the art trade, with the most expensive artworks brought to
New York for sale to both local and international buyers. Sales in the US are therefore
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fueled by imports of art and antiques, and these more than doubled in value from their
low point during the pandemic in 2020 of $5.2 billion to $10.3 billion in 2022. However,
imports saw more subdued growth in 2023, advancing by just 1% to an estimated

5$10.4 billion, which is down by 12% on pre-pandemic levels in 2019 ($11.8 billion).?

China, including Mainland China and Hong Kong, became the second-largest market
worldwide in 2023, moving up from third place in 2022, with its share rising by 2% to
total 19% by value. Following three years of decline, China’s sales had fallen to a 10-year
low in 2020 of $9.9 billion. Although they bounced back by almost one third in value

in 2021, strict lockdowns in place in 2022 under China’s zero-COVID policies saw many
sales and events curtailed and cancelled in the key art capital of Beijing, and values fell
again by 14% year-on-year to $11.2 billion, their second-lowest level since 2009. As the
economy reopened from January 2023, there was a surge of activity in the market in the
first half of the year, with postponed inventory from 2022's autumn auctions in Beijing
sold to enthusiastic post-lockdown buyers, while Hong Kong’s major fairs and exhibitions
returned to their pre-pandemic, full-scale programs. This spike in sales helped to make
China one of the best-performing markets in 2023, with sales increasing by 9% to an
estimated $12.2 billion, overtaking the UK as the second-largest market worldwide.

However, the second half of the year was considerably slower, with the autumn auctions
in 2023 underperforming those earlier in the year, and indicating that some of the annual
growth may have been temporary and specifically driven from the pent-up supply and
demand following the unique conditions during the 2022 lockdowns. Projections of slower
economic growth and a persistent real estate slump also weighed on demand at the end of
2023, with experts concerned about the future trajectory of the market. (See Exhibit 3 for
a discussion of the future of the Chinese art market.) Although sales in 2023 overtook their
level in pre-pandemic 2019, they were still 20% below their value a decade earlier in 2013,
when the market had reached $15.3 billion. The Chinese market was the best-performing
market in Asia, with sales in Japan falling by 9% year-on-year and declines in other key
markets, including South Korea and Singapore.

China and the UK have seen a lot of reshuffling in their relative positions in the global
ranks in the last 10 years, and this continued in 2023, with the UK falling back to third
place with a global share of 17%, down by 1% year-on-year. Along with the broader impact
of the pandemic, the UK market has come under pressure over the last few years due to
the complexities of Brexit and other economic factors, with sales falling to a low of $9.9
billion in 2020, the lowest level in a decade. However, sales revived over the next two
years, rising by 20% over 2021 and 2022 to $11.9 billion, although remaining slightly below
2019’s pre-pandemic level, and having experienced only around half of the uplift of the

3 Data on US trade from USITC DataWeb. 27
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US over the same period. The UK is a key hub globally and within Europe for sales of the
highest-priced works in the art market, and in 2023, as these sales thinned, values in the
UK fell by 8% to $10.9 billion, below pre-pandemic 2019 and 15% lower than 10 years
previous in 2013. As a global hub for sales, like the US, the UK market relies on imports
of art and antiques. Imports to the UK declined year-on-year, falling by 16% from $2.8
billion in 2022 to $2.3 billion in 2023 (26% lower than the levels recorded in 2019).”

Sales in the French market also fell by 7% in 2023 to $4.6 billion, but it maintained

its position as the fourth-largest market worldwide with a stable share of 7%. After

a substantial decline of 30% in 2020 during the pandemic, the French market had a
phenomenal recovery, growing by 62% over 2021 and 2022 to a peak of just under S5 billion.
Even with the decline in 2023, French sales remained above 2019 values and have grown

by 17% over 10 years. There was mixed performance in the rest of Europe, with a decline

in the other major market of Germany, of 5%, set against strong growth in Italy and Spain.
Sales in the EU as a whole fell by 2% year-on-year to an estimated $8.6 billion, and were
down by 22% on their level in 2013 (measured without the UK).

Figure 1.5 Sales in the Major Art Markets 2009-2023
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4 Data on UK trade from HM Revenue & Customs. 28
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1.3 Online Sales

Aside from the changing value of sales, how transactions are made and the distribution of
value through different channels continued to develop in 2023. After a dramatic increase
in e-commerce during the pandemic, the art market appears to have settled into a mode
of dual operations, with online sales maintaining a relatively high share even as live
exhibitions and art fairs have returned to a regular schedule.

Following years of slow, positive growth, online sales doubled in size in 2020 during the
pandemic, reaching $12.4 billion as they became the primary mode for transactions for
much of the year. Even as the market opened up in 2021, e-commerce continued to grow
and reached an historic peak of $13.3 billion, despite a slightly lower share of sales being
made online. As art fairs, exhibitions, auction sales, and other live events ran on full
capacity in most regions in 2022, growth slowed, with online-only sales falling to $11 billion,
a 17% decline year-on-year from the 2021 peak, as dealers and auction houses reported a
reduction in their aggregate share of e-commerce. This decline in 2022 renewed the debate
as to whether the market might continue to revert more to its pre-pandemic division of
online versus offline sales. However, in 2023, it became clear that this was not the case, and
online sales continued to grow despite the downturn in the market. Aggregated online-only
sales reached an estimated $11.8 billion, a rise of 7% year-on-year from 2022 and close to
double the size of 2019. Online sales are defined here as those made by galleries, dealers,
and auction houses, either through their own websites, online viewing rooms (OVRs),
other platforms, or via email, without an in-person viewing or presale contact. In the case
of auctions, online-only sales are those where a live auction does not take place and do
not include online bidding at a live sale. Online sales by dealers and auction houses are
discussed in further detail in Chapters 2 and 3.

Aggregated online-only sales reached an estimated
$11.8 billion, a rise of 7% year-on-year from 2022 and
close to double the size of 2019
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Figure 1.6 The Online Art Market 2013-2023
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With this uplift in value combined with slowing sales offline, the share accounted for by
online-only sales increased to 18% of the value of the art market’s total turnover, up by 2%
year-on-year. While this was below the peak of 25% in 2020, it was double the share of 2019
and increasingly aligned with other industries.

The art market lagged behind other industries up to 2019, but the spike in online art sales
in 2020 meant that the share of e-commerce in the art market (at 25%) exceeded that of
aggregate global retail (18%). These shares converged in 2021 as offline sales restarted in
the art market, and art has remained at a slightly lower level for the last two years, but
with a smaller margin than before the pandemic, in 2019. The pandemic induced a major
shift in e-commerce across many industries, with the share of general retail increasing from
14% of total sales in 2019 to 18% in 2020. This share continued to grow in 2023, reaching

its highest level to date at 21%, and is expected to reach 24% by 2026. Like the art market,
online sales outpaced total retail sales - although in this instance, they both grew, with
total retail values up by just under 6% while e-commerce advanced by 9% year-on-year.”

While there were many examples of transactions at high prices in online-only sales, the
tendency for the most expensive works to be predominantly sold offline remained, and

5 Statistics on general retail are taken from Insider Intelligence data from E-Marketer,
available at www.emarketer.com. 30
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explained in part the strength of online in 2023, as well as why e-commerce is unlikely to
expand past a minority share. Data from the fine art auction sector in 2023 showed that,

like offline, the vast majority (over 95%) of transactions in online-only auctions were

for prices of less than $50,000. However, unlike offline auction sales which are heavily
dominated by value in the $1 million-plus segment, online-only auction values were based
around the middle and lower ends: 58% of the value of the online-only fine art auction
market in 2023 was sales of lots priced at less than $50,000 and over 85% was those sold for
less than $250,000.

Surveys of collectors have also shown that price is still a key variable in determining the
importance of viewing a work in person versus engaging in an online-only sale, however,
many have become increasingly comfortable transacting online sight unseen. In surveys of
HNW collectors carried out in 2023 by Arts Economics and UBS, the most common method
for purchasing art was through a gallery or dealer, with 86% of the 2,800 respondents
having done so when surveyed mid-way through the year. Although the most common
access point was still in person through a gallery, a majority of 65% of those buying from
dealers had done so through their website in an online-only, sight-unseen transaction.
Furthermore, these online-only transactions made up just over one third of their direct
spending through dealers and galleries.

58% of the value of the online-only fine art auction
market in 2023 was sales of lots priced at less than
$50,000 and over 85% was those sold for less than
$250,000

Besides being the most frequently used channel, dealers remained the preferred way to
buy for most collectors in 2023, and around 30% of those who favored dealers opted for
transactions carried out entirely online, with a share of 39% for Gen Z collectors.® These
findings indicate that while it may not be the preferred way to buy for all collectors,
buying online is widely used and accepted. It has also become a key entry point to the
market for new buyers, both for dealers and at auction. As the number and value of
online-only sales at auction have risen, online channels have been consistently identified
as the main source of new buyers for both top-tier and smaller auction houses. The
majority of online sales that dealers made in 2023 were to new buyers, and digital channels
were an important source for new buyers in the sector, although still ranking behind art
fairs and gallery visits. (Sources of new buyers and online sales in the dealer sector are
discussed in greater detail in Chapter 2.)

6  Arts Economics (2023) The Survey of Global Collecting 2023, An Art Basel and UBS Global
Market Report. Available at: theartmarket.artbasel.com. 31
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Figure 1.7 Share of Online Sales in the Art Market versus General Retail 2019-2023
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1.4 Art and NFTs

A significant volume of sales continued to happen outside the traditional art market in 2023,
both offline and through online platforms, supporting direct sales from artists, creators, and
resellers, which have had varying performance over the last year. While the surveys of HNW
collectors mentioned above showed a considerable proportion interacting with dealers online
through their own websites and digital channels, they also revealed a significant fall in the
popularity of external online platforms, from being a first choice for purchasing for 17% of
collectors in 2022 to just 8% in 2023, including NFT platforms and Instagram (both 3%) along
with other online third-party platforms (2%). Unlike the cliché of social media and online
channels being favored by younger collectors, these platforms were much more popular with
Boomers and older collectors than their younger counterparts.

Art-related sales on non-fungible token (NFT) platforms are not included in the figures for art
market sales in 2023 estimated above, as they occur outside of galleries, dealers, and auction
houses, but an analysis of these sales showed the surge in activity in 2021 and its equally
dramatic decline over the last two years. However, even though values have declined, there
was still considerable activity in these markets in 2023, with notable projects creating bursts
of activity earlier in the year.

The development of the market for art-related NFTs was one of the biggest trends of 2021,
although most of the activity and impact was outside the art market’s galleries and auction
houses on external platforms, creating active primary and secondary markets beyond the
traditional framework. These highly liquid and continuously trading marketplaces, with
few barriers to entry, attracted highly speculative buyers primarily interested in buying and
reselling in a very short space of time for financial returns. This speculative trading led to

a meteoric rise in sales from $605,000 in 2019 to over $2.9 billion in 2021. However, after
peaking in August 2021, sales declined rapidly over 2022 as the price of Ethereum slumped
and the volume of trade slowed.

Data on sales of NFTs from NFT18.com, which tracks the sale of all NFTs on the Ethereum,
Polygon, and four other networks, shows the rise and fall of NFTs over this period, with

the market on these platforms settling at a lower but more stable level in 2023. NFT
platforms cover several different categories of collectibles, including art, sports, music, and
entertainment collectibles as well as a range of in-game and in-world digital items. Looking at
the two most relevant segments of art and collectibles, art-related NFTs made up just 12% of
the value of these two segments in 2019, but by 2020, had reached the majority share at 67%.
However, since 2021, collectibles have dominated and in 2023, reached 84% by value versus
only 16% for art.
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Figure 1.8 Share of Sales by Value of Collectibles Versus Art-Related NFTs 2019-2023

% of sales

100%

33%

80%

60% 78%

88%

40%

20%

22%

2019 2020 2021 2022 2023

0%

@ Art NFTs Collectibles NFTs

Following the decline from 2021 to 2022, sales of
art-related NFTs decreased by a further 51% in 2023
to $1.2 billion

Even with the very significant fall in values from late 2021, sales of art-related NFTs reached
close to $2.4 billion in 2022, a decline of 16% year-on-year, but still representing values that
were over 100 times the size of the market in 2020 ($20 million). However, following the
decline from 2021 to 2022, the art segment decreased in value by a further 51% in 2023 to
1.2 billion. It is notable in Figure 1.9 that there were still spikes in activity and value around
certain key art projects, including Jack Butcher’s Checks, an open edition NFT collection,
which, along with two other projects, generated over $350 million in sales within the first
few months of 2023 from one artist alone.

After outperforming art in 2022, with values rising by 73% from $10.3 billion to $17.8 billion,
the collectibles segment also saw a very significant fall in sales in 2023 to just over $6.3
billion, losing 64% of its value year-on-year. According to experts in the sector, this was a
strong signal that the purely speculative activity which dominated the collectibles segment
and had for a period done so in the art segment was ‘running out of steam’, and they
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believed that this would lead to a gradual decline in the importance of the collectibles
segment. The downturn in the market from 2022 stalled the most speculative buyers of
art-based NFTs, with many holding onto their purchases rather than reselling at a loss
during the bear market, causing a slowdown in resales. As noted in previous research, the
average time between the purchase and resale of art-related NFTs in 2021 was very short
at just 33 days, versus the average resale period on the art market of 25 to 30 years.
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Figure 110 Annual Sales of Art and Collectibles NFTs 2019-2023
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The increasing numbers of different buyers and sellers associated with the art market
and alternative ways of creating and transacting artworks have also introduced new issues
for regulators and governments. Some of the main regulatory issues that arose in the art

market are discussed in Exhibit 1, and Exhibit 2 focuses on the legal framework for the
market in China in 2024.
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Exhibit 1. Navigating a Sea
of Instability

Till Vere-Hodge and Katalin Andreides*

At the start of 2023, there was considerable optimism that the year ahead was going to be
one of stabilization, following a challenging period with the fallout from COVID-related
lockdowns, the reduction of frictionless trade through Brexit, and general de-globalization,
as well as high inflation and volatility in global energy markets due to Russia’s invasion of
Ukraine. Did last year chart a safe passage from choppy into somewhat calmer waters?

The answer is almost certainly ‘no’. At the beginning of 2024, the global economy and art
trade are facing yet more uncertainty through ongoing political instability, military conflict,
and a sense of ‘permacrisis’.

The geopolitical macroclimate and the regulatory particularities affecting the art trade in
different jurisdictions are likely to remain challenging and uncertain. This is despite calls
for sensible regulatory measures to govern the global art market, and what appears to be
competition for the best ‘cultural statecraft’ by governments and legislators to benefit the
sector. Some of the key regulatory changes impacting the market in 2024 are discussed
below.

Taxation and Import VAT

In 2024, general elections will take place in the US, India, and the UK, and there will be
EU-wide elections for the European Parliament. In election years, taxation is usually
at the top of the political agenda. Often, tax considerations affecting the art market
are formulated with zero-sum calculations in mind. One country’s gain by way of an
advantageous tax regime will result in another country’s loss.

EU Directive 2022/542 aims to create closer alignment of Member States’ VAT regimes.
Previously, it was only possible for Member States to apply a reduced VAT rate on imported
works of art, collectors’ items, and antiques, and works sold by artists themselves. Following
the implementation of the directive, these objects can benefit from reduced VAT rates at
the point of sale in their local primary and secondary markets and when purchased by
museums. EU Member States first must each transpose the amendments and apply the
new measures by January 1, 2025.
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However, the directive does not allow for the cumulative application of the reduced VAT
rate on artwork imports in conjunction with the application of the margin scheme when
selling the artwork.” In other words, pursuant to the provisions, it will not be possible for
a dealer first to benefit from the reduced VAT rate upon importation into the EU and then,
upon onward sale, benefit from being taxed on the margin between purchase price and
onward-sale price only.

Implementing the directive, France could have chosen to maintain the 20% rate on profit
margins for secondary sales, but would have had to extend that rate to imports and

primary sales of art. To the relief of many French art market participants, French lawmakers
opted instead to legislate not only to continue to offer a reduced rate at 5.5% for imported
artworks, but also to extend the reduced rate to the vast majority of VAT-able transactions
of artworks in France which are set to be taxed at 5.5% from 2025 onwards. This amendment
may be seen as an attempt to consolidate France’s position as the continent’s leading
international art market further.

The French regulatory attempt to boost its national art market appears to have inspired
other Member States to consider their respective regimes with a view to remaining or
becoming more competitive themselves. Notably, there have been discussions about
legislative initiatives aimed at boosting the comparative tax position in other Member
States, including in Belgium and Italy.

On the other side of the English Channel, a number of trade associations have been
lobbying the government to reduce import VAT for art and antiques from the current
reduced rate at 5% to zero and to explore options to simplify and improve the Temporary
Admissions regime to help reduce the administrative burden placed on the UK art market.

With general elections on the horizon in the UK, the Labour Party has stated it will not
introduce a wealth tax, nor increase Capital Gains Tax. A less explicit alternative to raising
headline rates for the next UK government (be it Labour or Tory) might be to make changes
to available exemptions or reliefs.

There has been speculation that the current UK government may cut Inheritance Tax (IHT)
ahead of the elections. Among the proposals under consideration is a reduction of the 40%
rate, paving the way to abolish the tax altogether in future years. In press interviews in
January 2024, the Labour leadership stated a Labour government would reverse any such
change to IHT.

7  The margin scheme is an optional scheme for the art trade used as a means of reducing the
possibility of double taxation on the sale of second-hand goods. It operates by allowing
dealers to pay VAT on the difference between the sale price and the purchase price of the
goods, instead of simply on the sales price. 40
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The US Presidential elections are set to take place on November 5. Depending on the
outcome, there may be significant consequences not only for the applicable tax and trade
policy relevant to art and culture. Effective in October 2019, the Trump administration
famously imposed tariffs on UK or German lithographs on paper or paperboard, and
pictures, designs, and photographs that were printed within the past 20 years. In 2023, the
Biden administration took the US to rejoin UNESCO, after the country had withdrawn under
President Trump.

Sanctions Regimes Remain Aligned - For Now

The result of the US elections will likely also have a significant effect on US foreign policy
decisions. Restrictive measures have already had a substantial effect on the international
art trade. As at January 2024, the US Office of Foreign Assets Control has had measures

in place in relation to Afghanistan, the Balkans, Belarus, Burma, Central African Republic,
Cuba, Democratic Republic of Congo, Ethiopia, Hong Kong, Iran, Irag, Lebanon, Libya, Mali,
Nicaragua, North Korea, Russia, Ukraine, Somalia, South Sudan, Sudan and Darfur, Syria,
Venezuela, West Bank, Yemen, and Zimbabwe.

Such measures have, for example, included the blacklisting of certain individuals and
companies, or imposing an outright ban on dealing in cultural goods, precious metals,
luxury objects, and artworks in relation to persons in certain jurisdictions.

So far, US, EU, and UK sanctions regimes have largely targeted many of the same countries
and territories with restrictive measures. It is not inconceivable that a Republican victory
in the US Presidential elections could lead to more divergence of what has been a largely
harmonized approach on both sides of the Atlantic.

Conversely, there are geopolitical regions which have generally diverged from the ‘Western
approach’ by not imposing sanctions against states perceived to have been or become
hostile towards the West. In relation to the Russia sanctions program, some such regions
appear to have subsumed the art trade flows that previously existed between Russia and
the West and which has become impossible due to the trade sanctions imposed by the west
on Russia and vice versa. Notably, some of this trade now flows to the Middle East and parts
of Asia and Africa.

More Divergence in AML Rules?

There has also tended to be some convergence between the US, the UK, and the EU in
relation to important aspects of their respective anti-money laundering (AML) regimes
and their impact on the art trade (though less so than in relation to economic sanctions).
Changes in government could also potentially bring divergence to these regimes.

41



INDEX 1 INTRODUCTION 1. THE ART MARKET 2. DEALERS 3. AUCTIONS 4. OUTLOOK

The US AML regime has focused on the antiquities trade rather than the ‘high-value art
market’. In February 2022, the US Treasury considered whether to expand the application of
its AML rules to the art market more generally. However, the Treasury’s study concluded: ‘As
such, it is recommended that Treasury complete its ongoing work to close outstanding gaps |[...]
before potentially turning its attention to the high-value art market’.®

Conversely, in the UK, the trade in antiquities, coins, and ethnographic materials does not
currently fall within the scope of the relevant AML regime. The art trade in general, however,
does.

The current AML rules in the UK and the 27 remaining EU Member States are all based
on the implementation of the (EU) 5th AML Directive, which means that each of the
implementing countries were required to legislate individually to give effect to the
directive’s aims. By default, this has caused some divergence from the outset.

On December 13, 2023, the EU provisionally agreed on a new regulation and another
directive to further refine EU AML measures across the trade bloc. While the new regulation
will result in more harmonization among Member States, both instruments may lead to
further divergence from the rules in the US and UK, respectively.

The EU proposals include the extension of the definition of ‘obliged entity’ to include crypto
asset service providers and third-party financing intermediaries, and traders of luxury goods
including precious metals, precious stones, jewelers, horologists, goldsmiths, traders of
luxury cars, airplanes, and yachts as well as cultural goods.

The regulation will also limit the use of cash payments for art transactions to a maximum

of €10,000 and Member States are allowed to set an even lower ceiling. Prior to the 5th AML
Directive, art market participants were considered ‘regulated’ under the Directive if their
aggregate annual transactions amounted to more than €10,000 in cash, and since the AML
Directive, more than €10,000 in any form.

Affected businesses will be required to comply with identity verification obligations on any
person who carries out an ‘occasional transaction’, in simple terms, a single transaction, or
series of transactions, outside of a business relationship in cash above €3,000.

In January 2024, the UK National Crime Agency issued an amber alert highlighting sanctions
evasion and money laundering risks faced by the UK art storage sector because of the

risk ‘that criminals are finding ways to utilize the art market to conduct illicit activity’.

The UK authority intended to flag factors considered to be indicative of financial sanction

8 US Department of the Treasury (2022) Study of the Facilitation of Money Laundering and Terror
Finance Through the Trade in Works of Art, p. 34. Available at treasury.gov. 42
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evasion, money laundering, or cultural property trafficking. These include changes in client
circumstances, attempts to transfer artworks to a family member or close contact, or to sell
artwork or cultural property quickly, and move it to another jurisdiction.

The alert refers to any facility or space that is used to hold, store, or move artworks,
antiquities and/or collectibles, be it for the short term or for a prolonged period of time,
including not only freeports, but also auction houses, art dealerships, galleries, and
museums.

Art and Al - Harmonization or Convergence?

Another key issue in 2023 is the need for a regulatory framework to deal with Al, specifically
in relation to text and data mining for training Al algorithms. Clearly this will affect the art
market in a number of ways, including in relation to the creative process, the protection of
intellectual property rights, and the marketing and sales process within the art market.

In March 2023, a UK White Paper proposed a regulatory regime that will use ‘a
principles-based framework for regulators to interpret and apply to Al within their remits’.
It will be guided by seven ‘essential characteristics’ identified by the UK government:
pro-innovation, proportionate, trustworthy, adaptable, clear, and collaborative. This
light-touch approach is supposed to ensure the UK will become a ‘global Al superpower’.

In June 2023, the European Parliament approved a draft version of its Al Act, a legislative
milestone to regulate Al in the trade bloc. In stark contrast with the UK White Paper, the

EU law would require Al developers to publish summaries of copyrighted material used to
train their respective algorithms, enact a near-total ban on the use of Al in facial-recognition
systems, and mandate conducting risk assessments before technology is put into everyday
use.

In the US, the blueprint for an Al Bill of Rights, published in October 2022, could lead to a
principles-based approach more closely aligned with the UK’s position. However, a joint
US-EU initiative to draft a set of voluntary rules for businesses, called the ‘Al Code of
Conduct’ aims to build international consensus for Al governance.

Potentially differing regulations could create a regulatory (and technological) gulf between
the US, UK, and EU and their respective art sectors. It is noteworthy that Germany, France,
and Italy have put forward a counter-proposal to the EU proposed Al Act to promote
‘mandatory self-regulation through codes of conduct’.
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Each jurisdiction appears to be calculating how best to balance the protection of artists’ and
copyright owners’ rights with the huge economic potential governments see in harnessing
Al. For example, Al may be used for highly specialized services including authentication,
conservation, and restoration, as well as fundamental functions needed to market and sell
art. In relation to intellectual property, there will continue to be case law on whether
Al-generated art is capable of replicating the creative process copyright law seeks to protect,
and if so, how.

Art-Backed Loans on the Rise beyond the US?

Finally, as noted in the report, there is significant use of credit and lending by collectors

in the art market. The use of art as collateral for loans generally is not straightforward:
the portable nature of art as an asset class, combined with difficulties in establishing title,
provenance, authenticity and of course, value, all create complexity and introduce risk for
any lender who provides loan facilities backed by the borrower's art collection.

Some lenders have been skeptical of the guarantee return on their loans because of
fluctuations in valuations and the uncertain performance of the art market. Depending on
jurisdiction, there may not be a central registry to record security over artworks and certain
other chattels. For example, it is generally easier to check security interests over assets held
by companies, rather than individual collectors. In relation to individuals in particular, this
can potentially lead to difficulties in identifying third-party interests, which might deter a
potential lender who would want their interest in the art to be clearly identifiable.

Art lending has tended to be much more prevalent in the US than elsewhere because of the
Uniform Commercial Code (UCC), which records liens against assets, thus giving reassurance
to lenders that the work of art is not already being used as collateral elsewhere. Bank of
America for example stated in March 2023 that there had been a steady growth of 10%

a year in art-backed loans over the past decade or so. Apart from differences in lending
culture, regulatory changes to antiquated systems of recording liens in Europe and the UK
could give this segment of the art market a boost there.

This is particularly noteworthy given that the number of ultra-high-net-worth individuals’
wealth associated with art and collectibles is estimated to have increased sharply over the
past couple of years.

* Katalin Andreides is a Rome-based EU art lawyer who advises clients in a number of regions
including Italy, France, Hungary, and Monaco. Till Vere-Hodge is a London-based solicitor at
Payne Hicks Beach LLP, who advises clients on cross-jurisdictional matters pertaining to art and
cultural property law.
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Exhibit 2. The Legal Framework
of China’s Art Market

Angell XI*

The legal framework for the art market in China comprises two distinct segments which are
operated by different dealers and regulated by different authorities, according to different
laws:

i. ‘Artworks’ which refer to works such as paintings, sculptures, installations, photographs,
industrial art, and limited replicas of artworks; and

ii. ‘Cultural relics’ which includes both movable relics (such as historically important objects,
artworks, literature, manuscripts, and books of various dynasties) and immovable relics
(like ancient tombs, mural paintings, stone carvings, and architectural structures).

Artworks are much less regulated than cultural relics, with the Administrative Measures
for Operation of Artworks (effective from 2016) being the most important regulation,

which specifies the major legal requirements for those operating in the art trade, such

as obligatory record filing for all commercial activities related to art, including purchase,
sale, lease, brokerage, import, export, appraisal or assessment, commercial exhibition,

or investment. Under this regulation, whenever an artwork is imported or exported, for
exhibition or sale, pre-approval from China’s Culture Authority is mandatory before the
Customs Office will release the artwork into circulation. In general, the approval is not
difficult to obtain once the legal requirements are satisfied. However, each year there are
operators fined by the authorities for reasons such as not completing filings or exhibiting or
trading without pre-approval. The measures also specify the obligations of sellers, such as
due diligence if requested by buyers, the provision of proof of provenance, as well as being
prohibited from practices which currently include fractional ownership of artworks, illegal
fund raising, and illegal pyramid selling.

Cultural relics, on the other hand, are highly regulated in China, with prioritized legislative
focus on their protection, administration, and optimized use. The main legislation in

this segment is the Law of the People's Republic of China on the Protection of Cultural Relics
(revised in 2017), and under this regulation cultural relics are not permitted to be freely
bought and sold commercially and can only be acquired through qualified legitimate
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channels, including specifically licensed cultural relics stores and auction houses - and
even then, subject to strict administrative conditions. Cultural relics are under significantly
stricter entry and exit controls than the import and export regulations that govern
artworks, and in most cases, a cultural relic exit license has to be obtained from the State
Council to take or sell them outside of China.

For several years, sellers have hoped that some of the restrictions on cultural relics
transactions would be lifted, allowing more freedom for trading by non-state-owned
cultural relics, for the allowance of trade by vendors other than the strictly qualified sellers,
and that foreign auction houses working in Mainland China would be allowed to auction
cultural relics. In 2023, a milestone was achieved with the revised draft of the Law of the
People’s Republic of China on the Protection of Cultural Relics published by the Standing
Committee of The National People's Congress in October 2023. Some notable updates

in the Revised Draft included:

1. Restitution

Restitution was proposed to be included in the law, meaning that the State reserves the

right of repatriating cultural relics which were lost overseas due to theft or illegal export,
with no statute of limitation. According to official statistics, approximately 1,700 cultural
relics were successfully repatriated in the 10 years from 2012 to 2021.°

2. Digitalization

This encouraged the promotion of the digitalization of cultural relics, with potential
benefits for exhibition, academic research, creation or re-creation, as well as licensing or
other commercial or non-profit culture exchange or collaboration. Beijing’s Palace Museum
provided a good example of a successful museum licensing project which used cultural
heritage creations, with turnover of $221 million in 2018, solely from sales of the licensed
products.’®

3. Experimentation

In 2022, a regulation called the Several Provisions of Shanghai Pudong New Area on Trading
of Cultural Relics and Artworks was promulgated, providing an experimental alternative
for cultural relics trading channels in addition to the licensed cultural relic stores

and qualified auction houses. According to the provisions, a new organization called
Shanghai International Cultural Relics and Artworks Transaction Services Centre would be
established, to provide facilities, appraisal, and ancillary services to facilitate trading of
cultural relics and artworks, which was seen as an experimental alternative while the
time-consuming process of updating the national regulations is underway.

9 Statistics from The State Council of The People’s Republic of China (2021) Cooperation Urged
to Fight Relics Trafficking. Available at gov.cn.

10 Chen, A. (2022) ‘Art Galleries and Museums: The Final Frontier of Brand Licensing’ in
Campaign (22 November). Available at campaignasia.com 46
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4. Updated Export Restrictions

In 2023, a policy updating the export restrictions on works by artists who were deceased
after 1911 caused much debate. The government formed a list of 315 artists and six studios
from eight fields of art, including key sectors such as calligraphy and painting, ceramic,
sculpture, fans, and others. In each field, there were several artists whose works were totally
prohibited for export, including some of the most sought-after artists such as Guanzhong
Wu, Fengmian Lin, Daqgian Zhang, Baishi Qi, and 38 others under calligraphy and painting,
who, as seen in Chapter 3, were among the highest-selling artists in some sectors. There
were also artists whose representative works were prohibited from export, including
Yanyong Ding and 156 other artists. This policy is seen as a huge obstacle for trading theses
artists’ works outside Mainland China, many of whom were the top-selling and most
in-demand artists in 2023 (as outlined in Chapter 3).

There have also been many legal challenges for art e-commerce in China. China is one

of the largest online markets in the world, and was estimated to be the second-largest
digital economy globally, with a scale of $7.5 trillion in 2022, and a compound annual
growth rate of 14% from 2016 to 2022." In 2023, China’s total online retail sales revenue was
approximately $2.2 trillion, according to the China National Bureau of Statistics.’” The digital
economy has become China’s state policy, with the Development Plan for the Digital Economy
in the 14th Five-Year Plan Period published in 2022, as a milestone guideline for the future.

As in other markets, online channels proved indispensable during the COVID-19

pandemic. Through apps and WeChat Mini Programs, artworks continued to be traded,

via retail, auctions, and private sales; exhibitions, fairs, auction previews, and galleries

could be conveniently visited; and services including consulting or education could be
instantaneously received. While all these features made art more accessible and the art
experience more efficient and interactive, legal challenges and risks needed to be accounted
for and managed, with many of the legal and compliance requirements for offline art
businesses also applicable online.

Exhibiting and selling art online requires the same qualifications and procedural
requirements as offline businesses, with additional requirements in some areas. For
example, when trading NFTs or other digital collectibles based on blockchain technology,
online platforms and businesses require a blockchain information service filing and permit
to do so (including Internet Content Provider or ICP and/or Electronic Data Interchange

or EDI permits depending on the nature of the business). Cryptocurrency is also strictly
prohibited in China, with failure to comply leading to civil and criminal liabilities, meaning
that NFTs have to be traded using traditional currency online.

11 China Academy of Information and Communications Technology (2024) White Paper on Global
Digital Economy (2023). Available at scio.gov.cn. According to the White Paper, the US was
the largest digital economy in 2022 at $17.2 trillion.

12 Statistics from China’s National Bureau of Statistics, available at stats.gov.cn. 47
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When cultural relics or foreign artworks are exhibited or sold, either through e-commerce
platforms or via social media (such as WeChat and Weibo), livestreams (like Douyin and
Kuaishou), or social platforms (like RED/Xiaohongshu), procedural requirements are still
mandatory. Due to the restrictions on cultural relics, online transactions are not open to
operators with foreign investment from outside of China. A significant number of operators,
including art dealers, have been penalized for carrying out online auctions of cultural relics
without pre-approval or organizing online sales or exhibitions of foreign artworks without
pre-examination or by the competent authorities. In 2023, these included the (Hai) Wen

Fa Zi No. 1 case, where a Chinese auction house was fined for exhibiting and transacting
foreign artists’ artworks without obtaining pre-approval. Besides administrative liabilities,
a few operators and their senior staff were also charged with criminal liabilities, such as
smuggling, as in the Jing No. 04 Xing Chu No. 6 case in 2023, where a Beijing company
operating an overseas art business faced criminal charges for smuggling along with their
shareholder, who was also their legal representative, and the company’s general manager.

Copyright infringement is a big concern too, especially for online exhibitions in China.
Copyright authorization is necessary for artworks within the copyright protection

period as it is elsewhere and protected under the Copyright Law, while other intellectual
property regulations are dealt with in the Trademark Law, Anti-Unfair Competition Law

of the People’s Republic of China (revised in 2019). There are also a range of laws and
regulations on advertisement, promotion, and unfair competition for online transactions
that companies need to be compliant with. Specifically, superlative adjectives such as

‘the best’ or ‘the most famous’ need to be avoided, and anything misleading or that may
belittle competitors should be eliminated, and in general, the legitimacy, authenticity,

and accuracy of promotional text ought to be ensured. In September 2023, the draft of a
regulation specifically related to online auctions was published by the State Administration
for Market Regulation,' which promotes enforcement such as prohibiting false publicity
and misleading advertisements; it also advocates that online platforms shall enhance legal
risk control and compliance management skills and capabilities in respect of the operators
on their platforms as well as themselves. With such efforts, it is expected that consumers
could be better protected and the art market could be more professional and trustworthy,
as there have been so many examples of false, incorrect, and misleading promotional
materials online in relation to art, even on the leading art platforms.

13 The draft regulation was entitled ‘Announcement of the State Administration for Market
Regulation on Seeking Public Comments on the Guiding Opinions on Promoting the Standardized
and Sound Development of Online Auctions (Draft for Comment)’. 48
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Recent legislation has introduced greater laws around data privacy and the collection, use,
storage, sharing, and cross-border transfer of personal information, which has also affected
art market transactions and research, with substantial fines of up to $7 million or 5% of
company turnover or even forced closure for more serious breaches.

Finally, there are some other laws that affect or have affected Chinese HNW collectors, with
the relevance of each dependent on the purposes of their collection, for example, wealth
transfer versus philanthropy. One new regulation for collectors from May 2024, called the
Administrative Measures on Names of the Social Organizations, will make it more difficult

to establish art foundations with personal names, with the aims of preventing the misuse
of famous personal names and to reduce disputes regarding the use of names and their
associations with the foundations concerned.™

Other factors that can have a significant impact, especially for collectors who buy or sell

art globally, include the regulatory compliance on foreign exchange. As China adopts strict
controls in foreign exchange, there are just two types of personal foreign exchange accounts
possible, a capital account and a current account, which are allowed for limited purposes
like payment for overseas tuition fees, living costs, travel expenses, and medical costs.
Payment is expressly prohibited for purchase of overseas real estate, investment insurance,
or donations, and this includes art-related transactions. Therefore, when collections

are structured for overseas markets, significant advance planning is needed to ensure
transactions can be done legally.

In recent years, China has also been speeding up legislation, enforcement, and
cooperation globally in the field of anti-money laundering, based on the existing 2007
Anti-Money Laundering Law of the People’s Republic of China. Despite the continued

growth of the Chinese art market, the development of anti-money laundering legislation
and practice remained mainly applicable only to financial institutions, and specific
non-financial institutions in areas such as real estate, accounting, and precious metals
trading. Even for these institutions, the legal obligations are limited, mainly focusing on
checks on clients’ identities, and the documentation they are required to keep. In practice,
many art transactions in China are still concluded with cash, or on a barter basis, which
makes transparency and traceability difficult to ensure. In 2013, the People’s Bank of China
(PBOC) categorized art collection and auction as ‘cash-intense industries’ which implies a

14  Axrticle 15 of the regulation states that foundations and other social organizations
should not use personal names of the Party, the State leaders, the older generation of
revolutionaries, or political activists. They should also, in general, not be named after
individual persons, and if there is real necessity (to use personal names), only names of
individuals who are outstanding domestically and internationally, who have made important
contributions in the field of science, culture, health, education, or art can be used. If
a foundation or private non-enterprise entity wants to use a personal name, this person’s
consent needs to be obtained. If the name of a deceased celebrity needs to be used, this
celebrity should be a person who was outstanding domestically and internationally, or who
had made important contribution in the relevant fields of public interest. 49
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high degree of risk, according to its Guidelines for the Assessment of Money Laundering and
Terrorism Financing Risks and Categorized Management of Clients of Financial Institutions.
PBOC then advised financial institutions to keep a close watch and monitor these kind of
risks in relation to anti-money laundering.

In January 2024, China’s State Council Executive Meeting of China discussed the revised
draft of the Anti-Money Laundering Law of the People's Republic of China (the AML Revised
Draft’), with a major focus on risk control of crypto-related anti-money laundering, based
on numerous anti-money laundering cases that have had to be investigated in recent
years. For example, in 2023, there were 2,435 individuals prosecuted for money-laundering
crimes, with many believed to be related to crypto-currencies. In this AML Revised Draft,
KYC due diligence was requested instead of a simple identity check of the consumers, and
in addition to traditional financial institutions, certain individuals, enterprises, corporate,
and special non-financial institutions also have legal obligations regarding anti-money
laundering. It stipulates that collection or payments using large amounts of cash are to be
closely monitored and shall be reported to the administrative authority, and when there is
suspicious payment in cash, such as in a significant amount, the case shall be immediately
reported to the designated centralized monitoring organization, which will decide on the
next step at its own discretion. Enforcement of stricter AML regulations is likely to make the
Chinese art market a safer place to transact in future and support greater involvement by
collectors.

*Angell Xl is a partner at Jingtian & Gongcheng Shanghai Office and Co-Chair of IBA Art,
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